At the hearing,   the parties  introduced stipulations,  admissions,
exhibits,   2/  and  the testimony  of witnesses.     The Complainant 'called as
witnesses Wayne Tice;   Billy Starnes,  United Mine Workers  of America  (UMWA)
executive board member for District 20;   Terry Hunter,   president  of .UMWA Local
6855;   David Lawson,  UMWA safety  inspector;   and Lawrence Layne,   Special  Inves-
tigator for Coal Mine Safety and Health, U.S.  Department  of Labor,     Joseph
McCullough,   president of Radiant,   testified on behalf  of Respondent.

Wayne Tice was employed by Radiant Coal Company   (hereinafter Radiant)
from October 10,   1977,   until June  8,   1978, when he was discharged.     The  rea-
sons given for his  discharge were  an  incident which occurred  on June 6,   1978,
when Tice allowed a drill truck  to  roll while a person was underneath  it and
other alleged  safety infractions  for which he had been reprimanded.

Tice,   a UMWA member,   was idled  from December 1977,   to April 1978,   by  a
strike.     After he returned  to work on April 10,  1978,   and  complained  of
mechanical problems  he encountered while operating  the drill,   he was  not
allowed  to work as many hours as   the  other employees.

Radiant is  not  in operation and  is  no longer active  but  it  has  not  gone
bankrupt nor has it been dissolved.     The last  coal mining  at   the Nauvoo  Strip
Mine  took place in September 1978.     The machinery which had  been  leased was
returned  to its   owners.     Radiant  currently has no assets.     It   owes  $11,000  to
the Internal Revenue Service in withholding-taxes.     Other major  obligations
include amounts  owed to a fuel  distributor and a power company.     The  total
liabilities  amount  to a minimum  of  $40,000.

ISSUES

I.  Whether Wayne Tice is entitled to relief pursuant to the provisions
of section 105(c) of the Act.

II.  If Wayne Tice has been discriminated against in violation of sec-
tion 105, to what relief is he entitled?

In order to establish a prima facie case of a violation of section 105(c),
Tice must establish (1) that he engaged in'protected activities, and (2) that
the adverse action taken against him was motivated in part by ehe protected
activities.  Tice bears the ultimate burden of persuasion with regard to these
issues.  On the other hand, Radiant may affirmatively defend by proving by a
preponderance of the evidence that, although part of its motive was unlawful,
(1) it was also motivated by the miner's unprotected activittes and (2) that
it would have taken adverse action against the miner in any event for the
unprotected activities alone.  Pasula v. Consolidation'Coal Company, 2 MSHC

27 The transcript of this hearing contains references to an exhibit, M-8.
This number was included as a designation of one of a group of premarked
exhibits which were offered at one time. No exhibit offered actually has the
designation M-8.stopped  from bringing this
